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been delegated) after the official re-
views the financial disclosure report 
filed by the individual pursuant to the 
Ethics in Government Act of 1978; 

(3) The waiver must include a certifi-
cation that the need for the individ-
ual’s services on the advisory com-
mittee outweighs the potential for a 
conflict of interest; 

(4) The facts upon which the certifi-
cation is based should be fully de-
scribed in the waiver, including the na-
ture of the financial interest, and the 
particular matter or matters to which 
the waiver applies; 

(5) The waiver should describe any 
limitations on the individual’s ability 
to act in the matter or matters; 

(6) The waiver must be issued prior to 
the individual taking any action in the 
matter or matters; and 

(7) The waiver may apply to both 
present and future financial interests 
of the individual, provided the inter-
ests are described with sufficient speci-
ficity. 

(b) Agency certification concerning 
need for individual’s services. In deter-
mining whether the need for an indi-
vidual’s services on an advisory com-
mittee outweighs the potential for a 
conflict of interest created by the dis-
qualifying financial interest, the re-
sponsible official may consider the fol-
lowing factors: 

(1) The type of interest that is cre-
ating the disqualification (e.g. stock, 
bonds, real estate, other securities, 
cash payment, job offer, or enhance-
ment of a spouse’s employment); 

(2) The identity of the person whose 
financial interest is involved, and if 
the interest is not the individual’s, the 
relationship of that person to the indi-
vidual; 

(3) The uniqueness of the individual’s 
qualifications; 

(4) The difficulty of locating a simi-
larly qualified individual without a dis-
qualifying financial interest to serve 
on the committee; 

(5) The dollar value of the disquali-
fying financial interest, if it is known 
or can be estimated (e.g. the amount of 
cash payment which may be gained or 
lost, the salary of the job which will be 
gained or lost, the predictable change 
in either the market value of the stock 
or the actual or potential profit or loss 

or cost of the matter to the company 
issuing the stock, the change in the 
value of real estate or other securities); 

(6) The value of the financial instru-
ment or holding from which the dis-
qualifying financial interest arises (e.g. 
the face value of the stock, bond, other 
security or real estate) and its value in 
relationship to the individual’s assets. 
If the disqualifying financial interest is 
that of a general partner or organiza-
tion specified in section 208, this infor-
mation must be provided only to the 
extent that it is known by the em-
ployee; and 

(7) The extent to which the disquali-
fying financial interest will be affected 
individually or particularly by the ac-
tions of the advisory committee.

§ 2640.303 Consultation and notifica-
tion regarding waivers. 

When practicable, an official is re-
quired to consult formally or infor-
mally with the Office of Government 
Ethics prior to granting a waiver re-
ferred to in §§ 2640.301 and 2640.302. A 
copy of each such waiver is to be for-
warded to the Director of the Office of 
Government Ethics.

§ 2640.304 Public availability of agency 
waivers. 

(a) Availability. A copy of an agency 
waiver issued pursuant to 18 U.S.C. 208 
(b)(1) or (b)(3) shall be made available 
upon request to the public by the 
issuing agency. Public release of waiv-
ers shall be in accordance with the pro-
cedures set forth in section 105 of the 
Ethics in Government Act of 1978, as 
amended. Those procedures are de-
scribed in 5 CFR 2634.603. 

(b) Limitations on availability. In mak-
ing a waiver issued pursuant to 18 
U.S.C. 208 (b)(1) or (b)(3) publicly avail-
able, an agency: 

(1) May withhold from public disclo-
sure any information contained in the 
waiver that would be exempt from dis-
closure pursuant to 5 U.S.C. 552; and 

(2) Shall withhold from public disclo-
sure information in a waiver issued 
pursuant to 18 U.S.C. 208(b)(3) con-
cerning an individual’s financial inter-
est which is more extensive than that 
required to be disclosed by the indi-
vidual in his financial disclosure report 
under the Ethics in Government Act of 
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1978, as amended, or which is otherwise 
subject to a prohibition on public dis-
closure under law.
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Subpart A—General Provisions

§ 2641.101 Definitions. 
The following terms are defined for 

purposes of this part: 
Agency includes any department, 

independent establishment, commis-
sion, administration, authority, board, 
or bureau of the United States, and in-
cludes a Government corporation. 18 
U.S.C. 202(e)(1); 5 U.S.C. 105. 

Department means one of the execu-
tive departments enumerated in 5 
U.S.C. 101. 

Designated agency ethics official means 
an officer or employee who is des-
ignated by the head of an agency to co-
ordinate and manage an agency’s eth-
ics program in accordance with 
§ 2638.203 of this subchapter. 5 CFR 
2638.202. 

Employee means any officer or em-
ployee of the executive branch as that 
term is defined in this section. Unless 
otherwise indicated, the term does not 
include the President or the Vice Presi-
dent. 18 U.S.C. 202(c). It does not in-
clude an individual performing services 
for the United States as an inde-

pendent contractor under a personal 
services contract or an enlisted mem-
ber of the armed forces as defined in 5 
U.S.C. 2101(2). 18 U.S.C. 202(a). Unless 
otherwise indicated, the term encom-
passes senior employees, very senior 
employees, and special Government 
employees as defined in this section. 

Executive branch includes each execu-
tive agency as defined in 5 U.S.C. 105, 
other than the General Accounting Of-
fice, and also includes any other entity 
or administrative unit in the executive 
branch. 18 U.S.C. 202(e)(1). 

Former employee, former senior em-
ployee, or former very senior employee 
means one who was, and is no longer, 
an employee, senior employee, or very 
senior employee. 

Senior employee means an employee, 
other than a very senior employee, who 
is: 

(1) Employed in a position for which 
the rate of pay is specified in or fixed 
according to 5 U.S.C. 5311–5318 (the Ex-
ecutive Schedule); 

(2) Employed in a position for which 
the basic rate of pay, exclusive of any 
locality-based pay adjustment under 5 
U.S.C. 5304 (or any comparable adjust-
ment pursuant to interim authority of 
the President) is equal to or greater 
than the rate of basic pay payable for 
Level V of the Executive Schedule (in-
cluding any such position in the Senior 
Executive Service or other SES-type 
systems, e.g., the Senior Foreign Serv-
ice); 

(3) Appointed by the President to a 
position under 3 U.S.C. 105(a)(2)(B); 

(4) Appointed by the Vice President 
to a position under 3 U.S.C. 106(a)(1)(B); 

(5) Employed in a position which is 
held by an active duty commissioned 
officer of the uniformed services who is 
serving in a grade or rank for which 
the pay grade (as specified in 37 U.S.C. 
201) is pay grade O–7 or above; or 

(6) Detailed to any such position. 
Special Government employee includes 

an officer or employee of an agency 
who is retained, designated, appointed, 
or employed to perform, with or with-
out compensation, for not to exceed 130 
days during any period of three hun-
dred and sixty-five consecutive days, 
temporary duties either on a full-time 
or intermittent basis. See 18 U.S.C. 
202(a). 
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